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Office of the Secretary of Transportation § 40.265 

employee who does not provide an ade-
quate amount of breath or saliva be-
cause he or she has left the testing site 
before the testing process commences 
(see § 40.243(a)) for a pre-employment 
test is not deemed to have refused to 
test; 

(4) Fail to provide a sufficient breath 
specimen, and the physician has deter-
mined, through a required medical 
evaluation, that there was no adequate 
medical explanation for the failure (see 
§ 40.265(c)); 

(5) Fail to undergo a medical exam-
ination or evaluation, as directed by 
the employer as part of the insufficient 
breath procedures outlined at 
§ 40.265(c); 

(6) Fail to sign the certification at 
Step 2 of the ATF (see §§ 40.241(g) and 
40.251(d)); or 

(7) Fail to cooperate with any part of 
the testing process. 

(b) As an employee, if you refuse to 
take an alcohol test, you incur the 
same consequences specified under 
DOT agency regulations for a violation 
of those DOT agency regulations. 

(c) As a BAT or an STT, or as the 
physician evaluating a ‘‘shy lung’’ situ-
ation, when an employee refuses to test 
as provided in paragraph (a) of this sec-
tion, you must terminate the portion 
of the testing process in which you are 
involved, document the refusal on the 
ATF (or in a separate document which 
you cause to be attached to the form), 
immediately notify the DER by any 
means (e.g., telephone or secure fax 
machine) that ensures the refusal noti-
fication is immediately received. You 
must make this notification directly to 
the DER (not using a C/TPA as an 
intermediary). 

(d) As an employee, when you refuse 
to take a non-DOT test or to sign a 
non-DOT form, you have not refused to 
take a DOT test. There are no con-
sequences under DOT agency regula-
tions for such a refusal. 

[65 FR 79526, Dec. 19, 2000, as amended at 66 
FR 41954, Aug. 9, 2001] 

§ 40.263 What happens when an em-
ployee is unable to provide a suffi-
cient amount of saliva for an alco-
hol screening test? 

(a) As the STT, you must take the 
following steps if an employee is un-

able to provide sufficient saliva to 
complete a test on a saliva screening 
device (e.g., the employee does not pro-
vide sufficient saliva to activate the 
device). 

(1) You must conduct a new screening 
test using a new screening device. 

(2) If the employee refuses to make 
the attempt to complete the new test, 
you must discontinue testing, note the 
fact on the ‘‘Remarks’’ line of the ATF, 
and immediately notify the DER. This 
is a refusal to test. 

(3) If the employee has not provided a 
sufficient amount of saliva to complete 
the new test, you must note the fact on 
the ‘‘Remarks’’ line of the ATF and im-
mediately notify the DER. 

(b) As the DER, when the STT in-
forms you that the employee has not 
provided a sufficient amount of saliva 
(see paragraph (a)(3) of this section), 
you must immediately arrange to ad-
minister an alcohol test to the em-
ployee using an EBT or other breath 
testing device. 

§ 40.265 What happens when an em-
ployee is unable to provide a suffi-
cient amount of breath for an alco-
hol test? 

(a) If an employee does not provide a 
sufficient amount of breath to permit a 
valid breath test, you must take the 
steps listed in this section. 

(b) As the BAT or STT, you must in-
struct the employee to attempt again 
to provide a sufficient amount of 
breath and about the proper way to do 
so. 

(1) If the employee refuses to make 
the attempt, you must discontinue the 
test, note the fact on the ‘‘Remarks’’ 
line of the ATF, and immediately no-
tify the DER. This is a refusal to test. 

(2) If the employee again attempts 
and fails to provide a sufficient amount 
of breath, you may provide another op-
portunity to the employee to do so if 
you believe that there is a strong like-
lihood that it could result in providing 
a sufficient amount of breath. 

(3) When the employee’s attempts 
under paragraph (b)(2) of this section 
have failed to produce a sufficient 
amount of breath, you must note the 
fact on the ‘‘Remarks’’ line of the ATF 
and immediately notify the DER. 
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